democratic goals. 6 The Bush Administration has taken a dramatically different stance on national security in light of the ever-present threat that terrorists may use biological, chemical, or even nuclear weapons against the civilian population of the United States. 7 The centerpiece of President Bush's national security strategy is to address threats immediately in order to prevent even the possibility of another attack like September 1 1th. 8 While much has been done to counter "transnational terrorists" and "rogue states," including the use of preemptive military force, 9 little has been done to remedy the admittedly weak and porous international border separating the United States from Mexico to the south. 1 0 Although there have been proposals for increased cooperation among June 15, 2004 , at 1.
Al Qaeda is an organization with covert cells of operatives who hide among civilians. It has no territory to defend, no population to protect, no infrastructure or armies in the field to attack. Its primary goal-to target and kill large numbers of civilians-violates the very core purpose of the laws of war to spare civilian life and limit combat to armies.
Id.
6. William C. Bradford 2005) . "There continues to be an increase in public apprehension about the possibility of future terrorism and doubts that the government is able to prevent any such attack from occurring. These perceptions of future attack have affected the public and policymakers much since September 11." Id.
8. Bob Woodward, Bush at War, Remarks during an online discussion forum moderated by the Washington Post (Nov. 19, 2002) (transcript available at http://www. washingtonpost.cornwp-srv/liveonline/02/special/nation/sp-nationwoodward 111902.htm (last visited Mar. 18, 2005) ).
9. Bradford, supra note 6, at 1367-70.
Immediately upon its promulgation the Bush Doctrine sparked a legal debate over whether the use of military force to prevent megaterrorism on the order of September 11 constituted one of the permissible exceptions to a general prohibition on the use of force in international relations, and whether the substantive and procedural obligations concerning resolution of international disputes incumbent upon member states of the United Nations could countenance the resort to self-help under such circumstances. Although the U.S.-led intervention against and deposition of the Hussein regime in Iraq in March and April 2003 was predicated not upon an argument in favor of preventive war, but upon far less controversial legal justifications, the characterization of the grounds for intervention for domestic political consumption by the Bush Administration as a preventive war, along with a widespread perception that intervention could not be legally justified on any other basis, has thrust the contentious assertion of the right of states to engage in preventive war to the forefront of international legal discourse.
Part I of this Note will analyze the history of the United States's Southern Border policies with Mexico and what has been done to prevent the rise in illegal immigration over the past 140 years. Primary focus will be placed on national security concerns that arise from such illegal immigration rather than any arguable economic or criminal effects. Part H will examine the need for increased border security after September 1 lth and explain why illegal immigration is a problem worthy of the utmost attention. Part HII of this note will provide a legal basis for the right to protect our Southern Border through security fencing operations by analyzing state sovereignty, plenary power, natural law, inherent rights to self-defense, federal war-making powers, and the "Invasion Clause" of the Constitution. The focus will be on the creation of a security fence that spans the entire southwestern border, allowing for international trade and commerce, entry and exit, and legal immigration only through specified ports in order to defend the nation's vital interests against external threats. Underlying the proposal to construct a security fence will be an examination of criticisms surrounding such policies, specifically analyzing the threat to Federal Indian lands, destruction of environmental protection policies, and possible human right abuses. Finally, Part IV will offer some recommendations and conclusions for the construction of a security fence on the Southern Border, reviewing the legal justifications and the national security interests that must be given primary attention in the post-September 1 lth world.
H. HISTORY OF THE SOUTHERN BORDER
"Our inability to control our borders is America's Trojan horse."' ' 6 Immigration across the Southern Border has been one of the most important issues between the United States and Mexico over the past 140 years. During this period, the United States implemented a number of policies to deal with its most pressing concern, illegal immigration.
1 7 The following historical analysis demonstrates how these policies and prevention techniques have completely and utterly failed, both in preventing illegal immigration across the Southern Border and in protecting America's national security.' Mar. 20, 2005) . "Illegal immigration overwhelms our social services and diminishes respect for our laws. Far more dangerous is the threat of more 9/11-type terrorists crossing the border-waiting for another chance to strike." Id. 17. TURNER, supra note 10, at 97. 18. Id.
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A. Early Immigration 1850-1930'9
In the late 1800s, the key immigration issue between the United States and Mexico was the creation of a cheap labor base for American agriculture and industry. 20 The expansion of cattle ranches, primarily in Texas, and growth of fruit production in California, led to the heavy recruitment of Mexican workers by American employers.
2 1 The immigration of these workers was not prohibited, but was in fact encouraged in order to fully meet the production needs of America's industries. 22 Between 1850 and 1880, over 50,000 Mexican workers immigrated to the United States, and by 1900, a large Mexican workforce was well established in the American southwest.
3
The Mexican Revolution in 1910 lead to a drastic increase in immigration 24 to the United States. The Mexican government was unable and unwilling to provide basic necessities to its citizens, forcing many of them to look for a 25 better life in the United States. World War I also caused a marked increase in
26
Mexican immigration.
Immigrant laborers had little difficulty gaining employment in the United States while American workers were fighting in the war overseas. 27 Mexican workers excelled in a number of key industries, often finding employment as machinists, mechanics, painters, farmers and plumbers. 28 As Mexican immigration increased, so did the demand for border security and immigration restrictions. 29 On May 28, 1924, Congress passed the Labor Appropriation Act of 1924, officially establishing the U.S. Border Patrol for the purpose of securing the border between inspection stations and for stemming the flow of illegal immigration. 30 The Act of 1924 created the requirement that "all prospective immigrants to the United States obtain a visa from a consular official of the U.S. Department of State in their own homeland" prior to 19 . For a well-written and detailed history of the Southern Border, see JoAnne D. Spotts 
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admittance. 3 ' For many Mexican laborers, the requirement of obtaining a visa 32 was a significant burden and thus was often ignored. Instead, most Mexican immigrants continued to cross the border informally, but "what had once been legal, [and even encouraged], was now considered illegal by the U.S. government., 33 Additional restrictions were placed on immigration during the Great Depression. 34 Mexicans who were unable to prove that they had secured employment within the United States were summarily denied visas. 35 Mexican immigrants already within the country who failed to obtain a visa prior to entry 36 were deported and warned not to return to the country.
Despite these restrictive policies, immigration continued to increase. 37 While there was growth in the legal importation of laborers, illegal immigration also continued to rise. 46 In 1949, over 280,000 illegal immigrants were seized by the United States Border Patrol, while in 1953, the number of those seized grew to over 860,000.
4 7 Feeling pressure to address this flood of illegal immigration, Congress passed the Wetback Act, which allowed Border Patrol agents to enter both public and private lands in order to seek out and detain illegal immigrants. 4 8 The focus of this intense border enforcement statute was capturing "illegal aliens," but often agents operating under the act targeted, and apprehended, lawfully admitted Mexicans as well. 49 In the first year of the Wetback Act, over one million illegal immigrants were detected and over 300,000 of them were deported. 50 In 1964, the temporary worker programs came to an end with the assumption that the laborers would leave the United States and return to their homeland. 5 ' Most laborers did return to Mexico, but "many remained and were instantly transformed from legal to illegal status. 52
C. 1965-1980: Increased Immigration 53
In 1965, President Lyndon Johnson signed the Immigration Act of 1965, which drastically changed America's immigration law. 54 The Immigration Act was primarily a "corrective measure instituted to atone for past history of discrimination in immigration. 5 5 The Act did reduce institutionalized racial discrimination, 56 but it also had the effect of converting immigration admissions settled on the border, often selecting a place where people from their home state were already established. 
2005]
"into a social and political policy that served the private interests of U.S. legal permanent residents and their relatives. 57 The 1965 Act limited the number of immigrants admitted from countries in the Western Hemisphere, and also created a cap of no more than 20,000 immigrants from any one country.
58
The immigration limits placed on countries in the Western Hemisphere created extremely long waiting periods for Mexican aliens seeking immigrant visas. 59 For example, by 1976, "the waiting period for Mexicans to immigrate legally into the United States was over two and a half years long."' 6 This backlog caused a dramatic increase in the amount of illegal immigration over the Southwest Border. 6 We recommend closing the back door to undocumented, illegal migration, opening the front door a little more to accommodate legal migration in the interests of this country, defining our immigration goals clearly and providing a structure to implement them effectively, and setting forth procedures which will lead to fair and efficient adjudication and administration of U.S. immigration laws.7 57. Spotts, supra note 19, at 606. 58. PBS, supra note 21, at http://www.pbs.org/kpbs/theborder/history/timeline23.html. 59. LoBreglio, supra note 48, at 938. The Immigration Act of 1965 for the first time put a cap on immigration from the Western Hemisphere. As a result, Mexicans often had to wait years in order to gain the visas they need to enter the United States. Id. This ultimately delayed family reunification, which was the stated goal and purpose behind the Act. The report specifically called for "civil and criminal sanctions against employers who hired illegal immigrants, enhanced border enforcement, and an amnesty for illegal immigrants who had been here for a lengthy (but unspecified) period of time. 68 By 1981, the number of undocumented aliens in the United States was estimated to be over 2,500,000, with illegal Mexicans 69 making up over half that number. Illegal immigration had now become a major problem in the United States and was gaining the attention of key politicians in Washington. 7°D .
1980-2000: Immigration Concerns Take Center Stage
In 1986, Congress passed the Immigration Reform and Control Act (IRCA) 7 1 in response to the increase in illegal immigration and the public 72 concern that America's borders were being overrun. IRCA's main objective was to "curtail illegal immigration by legalizing illegal immigrants already in the country, imposing sanctions on employers who hired undocumented illegal workers, and allocating additional funds to the Immigration and Naturalization Service for border enforcement. 73 Mexicans were by far the largest group to apply for amnesty under the provisions of the IRCA. 74 The prospect of employment and amnesty in the United States encouraged many Mexicans to enter the United States illegally. 7 5 The IRCA attempted to address this issue by creating a new series of employer sanctions for those who knowingly hired illegal aliens not authorized to work in the United States. 76 The legislation also created a seven-year special agricultural worker program that expedited the availability of immigrant laborers and provided statutory protections for both U.S. and alien workers. 77 In practice, however, these provisions largely failed, as illegal aliens were often able to produce fake passports and other documents that would allow them to avoid apprehension and governmental sanction. 78 Consequently, the reforms enacted in the early 1980s, under the helm of President Reagan, were unable to adequately address the growing problem of illegal immigration. 79 President George Bush, Sr., was not any more successful than President Reagan in reducing the flow of illegal immigration. 80 Over two million individuals "had been approved for temporary residency under the amnesty program established by IRCA" 81 and nearly one million were still waiting to be processed. 82 In response to this growing problem, Congress passed the Immigration Act of 1990.83 The Act established a higher limit on immigration levels and started the diversity program in order to "encourage immigration from countries that had demonstrated low levels of immigration to the United States since the 1965 Act and that were currently underrepresented in the United States population." 84 Amendments to the Immigration Act later prohibited Mexicans from eligibility for the diversity program. The only two provisions of the Act that specifically "related to illegal immigration had to do with the deportation of criminal aliens and increasing the size of the Border Patrol., 86 In the end, President Bush, during his four-year presidency, never gave the issue of illegal immigration the attention it deserved. The President was not involved in the passage of the Immigration Act of 1990 and did not enact any reforms, even as illegal immigration continued to skyrocket.
87
By the time President Bill Clinton was sworn into office in 1992, public frustration over illegal immigration was at an all time high. 88 [Vol. 15:2 FENCING FOR NATIONAL SECURITY economic improvements were not being realized in the border regions. Immigrants were still enticed to enter the United States in order capitalize on the growing economy to the north. 93 In response, President Clinton hired 600 more Border Patrol agents to secure the Southern Border. 94 Increasing the number of Border Patrol agents became the Clinton administration's primary solution when confronted with the problem of illegal immigration.
95
In 1994, the Border Patrol began putting up physical barriers and walls in order to make illegal entry into the United States as difficult as possible. 9 6 Operation "Hold the Line" was established in 1993 in El Paso, Texas, and proved to be an immediate success. 97 Under this plan, agents and technology were concentrated in specific areas, providing a "show of force" to potential illegal immigrants. 98 The number of illegal immigrants attempting to cross the border at or near El Paso was drastically reduced. 99 This encouraged the Border Patrol to undertake a similar full-scale effort in San Diego, California, where more than half of all illegal entries were occurring. 1°° The San Diego plan, called "Operation Gatekeeper," was fully implemented in 1994.101 In the next two years, the number of illegal entries in this region fell by more than 75%.12 With illegal entries at a more manageable level, the Border Patrol was able to concentrate its resources on other areas, such as establishing antismuggling units and creating search and rescue teams. 1 03 In 1996, Congress passed the Illegal Immigration Reform and Immigration Responsibility Act (llRIRA).I°4 The provisions of TRIRA were aimed at creating stronger penalties against illegal immigration and organizing the removal process by limiting the number of appeals. In a perfect world there would be no war, no terrorism, and no need for national borders. 1 4 In this perfect world, the mass murder of innocent civilians in furtherance of some radical religious or political ideology would be merely a bad dream." 5 Instead, all individuals would live together in peace and harmony. Unfortunately, we do not live in a perfect world6 The terrorist acts that occurred on September 11, 2001, sadly illustrated that the dream of a world without borders is still far from being realized.' 7
As a result of the September 1 th attacks, the majority of Americans have called for enhanced homeland security measures, including heightened border protection. 18 However, the federal government has decided to employ only the most minimal measures to strengthen the security of America's borders. 1 19 In fact, if there is one message current border security strategies are sending to would-be terrorists around the world, it is that the golden doors to America are still wide open.' 20 Alarmingly, September 1lth, in addition to the federal government' s historically lax border control policies, illustrates the reality that America remains highly susceptible to another terrorist attack.
1
A. The Simplicity of Crossing the Border
The Southern Border encompasses nearly 2,000 miles of land adjacent to Mexico, with thousands of potential illegal crossing points. 122 A year-and-a half after September 11, we have new laws, new agencies, and lots of new government spending to fight off foreign invaders. But our immigration policies leave the door to our nation open wide to the world's law-breakers and evildoers:
According to the Immigration and Naturalization Service, at least 78,000 illegal aliens from terror-supporting or terror-friendly countries live in the U.S. They are among an estimated seven to eleven million illegal aliens who have crossed our borders illegally, overstayed visas illegally, jumped ship illegally and evaded deportation orders illegally.
More than 300,000 illegal alien fugitives, including 6,000 from the Middle East, remain on the loose despite deportation orders.
Last year, at least 105 foreign nationals suspected of terrorist involvement received U.S. visas because of lapses in a new background check system.
There is still no systematic tracking of criminal alien felons across the country. Sanctuary for illegal aliens remains the policy in almost every major metropolis.
And "catch and release" remains standard operating procedure for untold thousands of illegal aliens who pass through the fingers of federal immigration authorities every day.
[Vol. 15:2 FENCING FOR NATIONAL SECURITY crossings. 1 30 Vehicle barriers have been constructed along some sections of the border, but these have not stopped individual illegal immigrants from crossing the border by foot.' 31 Additionally, these barriers are only present in some areas and nothing has prevented illegal immigrants from simply driving around them. 32 The reality of the situation is that an illegal immigrant can literally "drive a truck through the porous U.S. border" at any time.
33
Every day, over one thousand illegal immigrants cross the 2,000-mile Southern Border between the United States and Mexico. 134 The INS estimated that in January of 2000 there were over seven million illegal aliens living in the United States, a number that is growing by half a million each and every year. 135 Thus, the illegal-alien population in 2004 is estimated to be well over Border Patrol staff, while flying in broad daylight from El Paso to Presidio in an Immigration and Customs Enforcement (ICE) Blackhawk helicopter, observed three large panel trucks, two buses and four 18-wheel tractor trailers parked in a remote box canyon not far from the border. Upon landing, ICE Air and Marine Operations (AMO) officers accompanying the staff were unable to find any people present or other indications of the purpose of these vehicles in such a remote location that close to the border. The windows on the buses were blacked out and the trucks were parked close to one another in an apparent attempt to deter entry. The nearest farm was some miles away. Upon our return from touring the Presidio port-of-entry a few hours later, the four tractor trailers were spotted again, but this time, on the Mexican side of the border, having illegally driven back across the Rio Grande from the United States into Mexico.
Id.
133. Id Mar. 4,2005) . Not only are many of the illegal immigrants from countries of terrorist concern but many of the attackers, including those on September I 1th, were illegal immigrants that were not prevented from entering the United States.
Our enemies have repeatedly exercised this option of inserting terrorists by exploiting weaknesses in our immigration system. A Center for Immigration Studies analysis found that nearly every element of the immigration system has been penetrated by the enemy. Of the 48 al-Qaida operatives who have committed terrorist acts here since 1993 (including the 9/11 hijackers), a third were here on various temporary visas, another third were legal residents or naturalized citizens, a fourth were illegal aliens, and the rest had pending asylum applications.
138 We cannot pretend that our homeland is secure if our borders are not. Every year millions of illegal aliens cross our borders, and fewer than half of them are apprehended. If it is so easy for impoverished and poorly-educated people to illegally cross our borders, consider how much easier it is for well-financed and highly-trained terrorists to do the same. 
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11 th, two Syrian nationals were caught after attempting to cross the border near Eagle Pass, Texas.' 5 1 Seized from these would-be immigrants were cameras with pictures of the nuclear power plant in the Mexican port of Vera Cruz. 1 52 Government officials noted that an attack at the Vera Cruz nuclear plant could have threatened thousands of lives within the United States. 53 Adding to this problem is the possibility that corrupt Mexican officials might assist terrorists in their mission to enter the United States.' 4 In the last two years, over fifty Mexican officials have been arrested for corruption.
55
B. Illegal Immigration and Terrorism
Data from the Department of Homeland Security does not provide information on people who successfully cross the border and enter the United States undetected. 156 However, the Department generally accepts the notion that data collected from those apprehended is most likely similar to the data of those who escape detection.
1 57 In 2002, nationals of over 180 countries were apprehended. 158 In 2003, 95% of the illegal immigrants apprehended were Mexicans. 1 59 The remaining 5%, or 49,500 individuals, which the Department of Homeland Security terms "OTMs" (Other Than Mexicans), were from countries around the world. 160 Border Patrol data has revealed a frightening trend taking place on the Southern Border.1 6 ' Over the past year, there has been a significant increase in the number of OTMs entering the United States illegally from Mexico. 
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to homeland security experts, illegal immigration levels are still at an all time high.1 9 0 Clearly the federal government has not done enough to protect the nation's borders, and what has been done is largely unsuccessful.' 9 '
Hundreds of thousands of illegal immigrants, and tons of contraband, successfully cross America's Southern Border every year. 192 There is nothing to stop equally determined terrorists from taking advantage of the same loopholes in order to enter the United States, bringing with them weapons and the intent to use them. 193 The relative ease by which potential terrorists can cross the United States-Mexico border reveals glaring weaknesses in the border security system. 194 To provide the necessary protection there must be a genuine transformation of the Southern Border. The deployment of new technology to monitor the entire border twenty-four hours a day, the doubling of Border
The border must remain militarized and closed. It isn't just a crossing point for
Mexicans on their way to work. It's the most popular route for drug dealers and smugglers. An estimated 400 tons of cocaine, 150 tons of methamphetamines and 15 tons of heroin entered the US across the border last year alone. 2.7 million unauthorized Mexicans have established residence in the United States. The Mexican-American border is the busiest American frontier. The wage differential between the two countries ($5/day -$60/day) is the greatest between any two bordering countries in the world. In a few decades the MexicanAmerican population will become the largest single minority in the United States. Patrol agents and inspectors, and increasing the detention space as well as the judicial and prosecutorial services needed to support these law enforcement efforts, is a start, but it is not nearly enough. 95 The security of the country, in the face of terrorists, who have both the ability and the intent to infiltrate and attack the United States, requires much more. In response to these threats, the United States must take a new direction. It must build a fully functional security fence to run the entire length of the Southern Border. 96 Other terrorists undoubtedly are ready and willing to follow these directions. As long as this terrorist threat remains, the federal government must aggressively protect our borders to ensure the safety of the citizens of the United States of America. The idea of building a security fence to prevent threats to national security is not new, nor has discussion of such fences been limited to the border between the United States and Mexico. 1 97 
IV. LEGAL JUSTIFICATIONS FOR FENCING OUR
A. Security Fences Around the World
Historically, there have been innumerable instances where nations have attempted to protect their lands and citizens by building security fences or walls. From the Great Wall of China to the infamous Berlin Wall, barriers have long been put up in order to protect valuable national interests. 98 Today there are security fences all around the world. 199 Nations have put them up to disrupt the movement of terrorists, smugglers, and illegal immigrants. 2°I ndia has constructed a 1,800-mile security fence on its border with Pakistan, with most of the fence extending into the disputed territory of Kashmir. 20 1 The fence's primary objective is to stop terrorists from crossing into India from Pakistan and to prevent missile attacks from striking Indian The fence was also constructed in order to reduce the flow of arms and ammunition to and from Pakistan.°3 Made primarily of barbed wire, the fence swallows up acres of fertile farmland, all in the furtherance of national security. 2° India has also constructed a security fence on its border with Bangladesh in order to prevent the infiltration of armed rebels and attacks on its citizens. 2 0 5 The fence will ultimately extend over 2,000 miles and will cost the Indian government over one billion dollars. 2°S audi Arabia built a security barrier between itself and Yemen in order to "stop the flow of terrorists and smugglers over this porous border region. 20 7 When the fence is completed it will be over ten feet high and extend the full length of the Saudi-Yemen border. 20 8 The Saudis have justified the security fence by claiming that it "is necessary to ensure the safety of Saudi nationals. ' 2° On February 18, 2004, the Saudis halted construction of the barrier.210 When construction starts up again in 2005, it will be done in accordance with a Saudi-Yemeni border treaty and in cooperation with the Yemeni government.
2 1
In 1999, Uzbekistan constructed a security fence made primarily of barbed wire on their border with Kyrgyzstan 212 "The fence was constructed after Islamic terrorists from Kyrgyzstan were blamed for bomb attacks in the Uzbek capital of Tashkent., 213 The fence led to the separation of family members and also caused many workers within the border region to suffer severe economic hardship, especially those who worked in agricultural 214 production.
The "average 500 meters in length, and have multiplied over the years, from 18 in the early 1990s to 40 today., 217 The fences have been highly successful in preventing terrorist attacks. 21 8 "The gates of the fence remain closed at night, allowing two policemen to do the security job that used to take dozens. ' 
19
In 2004, Thailand announced plans to build a concrete fence along parts of its 650-kilometer border with Malaysia in order to keep terrorists and smugglers from sneaking across the southern border. 22 Still in the early planning stages, it is unclear what the final length and makeup of the fence will be.
22 1 However, officials have recently declared the intention of having military commands along the border fence in order to close down suspected escape routes used by secessionists in Thailand's largely Muslim southern regions. 2 22 In 1991, the United Nations Security Council established a demilitarized zone (DMZ) to separate the countries of Iraq and Kuwait.
223 "The DMZ extends six miles into Iraq, three miles into Kuwait, and across the full length of the 120-mile border from Saudi Arabia to the Persian Gulf., 224 The barrier consists primarily of an electric fence, but is also supported by a "15-foot-wide and 15-foot-deep trench, complete with a 10-foot-high supporting dirt brace, and is guarded by hundreds of soldiers, several patrol boats, and helicopters. 2 25 In addition to the DMZ, Kuwait decided in January of 2004 to construct a new "217-kilometer iron separation barrier as well. 226 The DMZ between North and South Korea was constructed in 1953 and is "the most heavily fortified border in the world, consisting of sensors, watchtowers, razor wire, landmines, automatic artillery, [and] 
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In addition to the above mentioned security fences, perhaps the most recognized and controversial fence, was built in 2003 by Israel in the disputed West Bank territory. 229 This security fence elicited protest from the international community and was debated at an advisory hearing in the International Court of Justice.
23°A lthough security fences continue to persist all over the world, they are not immune from criticism. 231 In America, security fences have been opposed due to supposed human rights abuses, 232 destruction of environmental habitats The greater the shock value of the exhibited violence, the more likely the desensitization process will be overcome by society in general. and impediments to trans-border Indian reservation movement. 235 However, the greatest criticism to such fences has come from the corporate community. 236 Fences have been proven to keep illegal immigrants from entering more developed neighboring nations, thus denying these nations a cheap supply of wage laborers. 237 Not only are businesses denied a cheap labor base, but they are also inhibited from freely trading across the border at the times and places they wish. 238 Fences regulate border transactions to predetermined ports of entry where security issues can be adequately addressed. 239 If trans-border trade is forced to enter and exit at designated ports, instead of anywhere along the border, it will increase transportation time and possibly lower corporate net profits. 24 0 Such are the primary arguments against constructing a permanent border security fence. Although each is important in its own right, none compare to the overwhelming interest a nation has in protecting its own territory and citizens. 24 1 In fact, as the next discussion will demonstrate, there can be little argument that the United States is permitted to build a complete border security fence between itself and Mexico. Such justifications are rooted in national sovereignty, natural law, the right of self-defense, the "war on terror," and the "Invasion Clause" of the U. S. Constitution.
B. State Sovereignty and Plenary Power
The plenary power doctrine underlies much of the historical precedence for both immigration and national security law. 242 Congress's judgments as to which non-citizens should be admitted into the United States, and which should be excluded, have largely been immune from judicial review. 243 Founded on notions of inherent state sovereignty, plenary power gives Congress complete discretion to exclude immigrants, including the ability to effectively stop illegal Increased calls for border security after the September 11 terrorist attacks, as well as the practice of profiling Arab Americans and Arabs in settings ranging from Department of Justice investigatory interviews to airport passenger screenings, may signal invigorated use of profiling against Latinas/os, particularly in the effort to interdict undocumented immigrants. Alarmingly, use of racial profiling in aid of border security, immigration enforcement, and the war on drugs seems consistent with the newly established prerogatives of the war on terrorism. .
Id. See also
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immigration in any manner deemed necessary. 244 "Under a strict plenary power regime, the U.S. government may act as if it is in a state of nature without legal constraints in a modem 'survival of the fittest' world. 24 5 As such, the government of the United States can exclude illegal immigrants from its territory using whatever method that is determined to be will be most effective.
246
Exclusion of illegal immigrants is part of the inherent territorial sovereignty of a nation. 247 As once stated by Chief Justice Marshall, "[t]he jurisdiction of the nation within its own territory is necessarily exclusive and absolute. It is susceptible of no limitation not imposed by itself. '248 Any restrictions or prohibitions on this right to exclusive territorial sovereignty must be consented to by the nation itself, and cannot be imposed by any foreign power. 249 The United States, in its relationship with foreign countries and their subjects, is one nation, "invested with powers which belong to independent nations, the exercise of which can be invoked for the maintenance of its absolute independence and security throughout its entire territory.
250
International law largely respects each nation's inherent sovereignty, giving every country the discretion to make and manage immigration law systems. Federal courts have already used the plenary power doctrine to justify exclusions and deportations based on national origin, to exclude or deport people based on their political beliefs or associations, to deny even permanent residents a Fifth Amendment right to due process in deportation proceedings, and to allow indefinite detention pending deportation .... The courts ... [have had] to develop a jurisprudence that addresses the regulation of immigration as an exercise of U.S. sovereignty, a subject about which the Constitution is silent. There is, in fact, an abundance of international law in support of the plenary power doctrine. [ Foundational cases provide the nature and extent of this plenary power, relying heavily on "concepts of sovereignty, the right of a nation to absolute independence and security, and the need to exclude and expel foreigners as essential to selfpreservation." 254 These concepts are grounded in international law, and support the idea that no other country or international organization can control the inherent rights of the United States unless the U.S. government explicitly consents to such international control. 255 "The power to ... expel undesirable aliens . . . exists as inherently inseparable from the conception of nationality." 256 A nation has a duty to protect its own citizens and their property, 5 7 but it does not have a similar duty either to recognize or protect the 258 rights claimed by the citizens of a foreign country.
As such, the United States is permitted by national sovereignty and plenary power to construct a security fence along its border with Mexico.
Only a security fence spanning the entire Southern Border can prevent millions of illegal immigrants, many of national security concern, from entering the United States undetected. 259 Refusing to adequately address the current illegal immigration problem could result in the loss of national sovereignty. 256. See Fong Yue Ting v. United States, 149 U.S. 698, 707-08 (1893) (quoting international law scholar, Emer de Vattel: "In virtue of its natural liberty, it belongs to the nation to judge whether its circumstances will or will notjustify the admission of the foreigner"). The Court quotes Ortolan who writes, "The government of each state has always the right to compel foreigners who are found within its territory to go away, by having them taken to the frontier. This right is based on the fact that, the foreigner not making part of the nation, his individual reception into the territory is matter of pure permission, of simple tolerance, and creates no obligation." Id.
257 
2005]
illegal immigrants. 261 At no time in the history of the United States has border enforcement been a more desperate issue. Rather than simply trying to fix an already broken system by hiring more agents and increasing the budget for outdated and flawed detection technology, the answer to the current terrorist threat is to properly fence the perimeter of the Southern Border and force would-be immigrants to enter the United States legally at predetermined ports of entry or to not enter at all. 263 
C. Inherent Right to Self-Defense
Throughout history, the ability of nations to resort to preventative measures of self-defense was generally immune from regulation under international law.
26 Sovereignty was its own justification for taking measures in self-defense, and nations have continued to claim the right to engage in any action necessary to counter perceived threats. 265 However, early international treaties and agreements, most notably the Covenant of the League of Nations, attempted to prohibit "aggressive" preventative force, commonly defined as the "use of armed force against the territorial integrity or political independence of another state." 266 The Charter of the United Nations, ratified in 1945, reflected the growing regulation of the use of preventative measures in self-defense. 267 Article 2(4) of the Charter prohibits "the threat or use of force against the territorial integrity or political independence of any state," and it is now considered "well settled in modem international law that no nation may engage in aggression. '26 8 Although there are international treaties that restrict a nation from using aggressive preventative measures in self-defense, there is no restriction that limits a nation's inherent right to self-defense. 269 The U.N. Charter regulates the use of preventative self-defense measures, but nations are still free to take any action deemed necessary as long as such measures are "in conformity with the Charter., 270 Accordingly, nations may continue to use preventative selfdefense in order to protect their territory and citizens, as long as they do not infringe upon the territorial integrity or political independence of other nations. 27 1 Moreover, "self-defense remains so intrinsic to the concept of sovereignty, even in the Charter era, that the right is one that would be asserted by nations absent recognition in international law. 272 Article 2(4) of the U.N. Charter expressly prohibits only three state actions: (1) the threat or use of force prejudicial to the territorial integrity of states; (2) the threat or use of force contrary to the political independence of states; and (3) the threat or use of force "in any other manner inconsistent with the Purposes of the United Nations. '' 273 Arguably then, all preventative measures that do not challenge either the territorial integrity or political independence of another state, and are not inconsistent with the maintenance of international peace and security, are therefore permissible. 2 74 The exercise of the right to self-defense, even where it involves the creation of physical barriers like a security fence, is consistent with the maintenance of international peace and security and is not contrary to the U.N. Charter. 2 "
The Charter also recognizes in Article 5 1, the "inherent right" of a nation to provide assistance to other countries that may need support during their own self-defensive struggles. 276 The framers recognized that in order to achieve a lasting peace, countries must be permitted to take all necessary actions to resist national security threats. 277 The traditional right of nations to self-defend should be presumed to have survived the Charter in the absence of compelling Immediately after the 11 September attacks on the United States, the Security Council expressed its determination to combat, by all means, threats to international peace and security caused by terrorist acts. The Council also reaffirmed the inherent right of individual or collective self-defence in accordance with the Charter of the United Nations. The States concerned have set their current military action in Afghanistan in that context.
Id.
270 
2005]
evidence to the contrary. Accordingly, preventative measures, a subset of the inherent right of self-defense, do not violate the text of Article 51, and do not require that an armed attack occur before self-defensive measures can be taken by a nation. 9 On July 9, 2004, Article 2(4) of the U.N. Charter was partially relied upon by the International Court of Justice (ICJ) in order to rule against the security fence constructed by Israel on its border with the Palestinians. 2°A rticle 2(4) of the Charter, however, was discussed only briefly, as the court relied much more on Articles 46 and 52 of the 1907 Hague Regulations 28 ' and Article 53 of the Fourth Geneva Convention, 2 82 which deal primarily with the wrongful requisition of disputed territory. 283 The court also limited their Requisitions in kind and services shall not be demanded from municipalities or inhabitants except for the needs of the army of occupation. They shall be in proportion to the resources of the country, and of such a nature as not to involve the inhabitants in the obligation of taking part in military operations against their own country. Such requisitions and services shall only be demanded on the authority of the commander in the locality occupied. Contributions in kind shall as far is possible be paid for in cash; if not, a receipt shall be given and the payment of the amount due shall be made as soon as possible. Advisory Opinion to those fenced areas that were located within disputed Palestinian-Israeli lands, while refusing to make any ruling on the security fence that was found completely within Israeli territory. 284 As taken from the ICJ's limited discussion, it appears that, although self-defence does not justify the building of a security fence over disputed territory, it does appear to be sufficient justification for constructing a security fence over non-disputed lands. 285 Thus, it appears that international law does not prohibit the United States from erecting a security fence along the Southern Border with Mexico in furtherance of its inherent right of self-defense.
D. Natural Law
For centuries, academics and philosophers have defended the idea that there are absolute and universal rules that bind all mankind and political communities together and trump any inconsistent law. 286 Natural law is the "immediate and eternal expression of the principles of rights and justice that, though gleaned from observation of the natural universe and referenced as the ultimate origin of law and the beginning of moral life proper, long antedates the origin of man, and is effectively super-law. 287 Natural law and natural rights are rooted in the nature of man and the world, and are not restricted by the 288 arbitrary power of the state. As such, natural law often conflicts with manmade, positive law that is not in harmony with natural justice. 289 When such conflicts occur, natural law is meant to prevail over the inconsistent positive law. 290 Law derives from our right to defend ourselves and our property, not from the power of the state. If law was merely whatever the state decreed, then the concepts of the rule of law and of legitimacy could not have the meaning that they plainly do have, the idea of actions being lawful and unlawful would not have the emotional significance that it does have. As Alkibiades argued, (Xenophon) if the Athenian assembly could decree whatever law it chose, then such laws were "not law, but merely force." The Athenian assembly promptly proceeded to prove him right by issuing decrees that were clearly unlawful, and with the passage of time its decrees became more and more lawless.
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the force of law at all. 29 ' Simply put, natural law is "eternal and unchangeable, binding at all times upon all peoples. 292 It provides structure to the legal world by layingout inherent rights and duties of parties and declaring that only good laws have the force of law at all. 293 The relationship between natural law and the right of a nation to engage in preventative measures of self-defense has been argued for centuries. 2 94 Cicero insisted that under natural law, "every means of securing our safety is honourable" if "our life be in danger from plots, or of open violence, or from the weapons of robbers or enemies." 295 Thomas Hobbes believed it impossible to surrender natural rights to life, liberty and security. 296 Such would be "against the dictates of true reason for a man to use all his endeavours to preserve and defend his Body, and the Members thereof from death. 297 John Locke elaborated on Hobbes' theories, believing that there was a settled natural right to use preventive force against threats to one's safety. 298 The founders of modern international law also acknowledged inherent rights under natural law, especially with regard to a nation's right to selfdefense. 299 Hugo Grotius, for example, believed that there was a fundamental right of self-defense under natural law for nations to undertake preventive measures that were necessary to protect their territory, civilians, and property. Eventually the ideas encapsulated within natural legal philosophy were incorporated by leading political figures into the laws and constitutions of their various respective states. 3° In the United States, Thomas Jefferson held that the natural law of self-defense "controlled the written laws," and that, regardless of any domestic or international laws restricting the use of preventative measures, the United States had the right, but also the "moral duty," to take all necessary precautions to ensure the nation's "preservation and safety., 3 0 5 The U.S. Constitution also reflected these ideals, acknowledging that the government did not grant rights to the American people, but rather protected and secured each person's natural rights to life, liberty, and property. 3°6 At the end of the twentieth century, natural law jurisprudence continued to thrive, especially in the areas of international relations and human rights, where a number of scholars and non-governmental organizations attempted to extend the protection of inalienable rights to those being denied natural justice. 30 7 For "new natural law" theorists, there are limits to lawmaking. 30 8 Nations, although sovereign, are not free to transform a moral wrong into a legal right. 3°9 Arguably then, nations have the right, under natural law, to take all preventative measures necessary to counter foreign threats posed by enemies. 3 This general principle allows the use of preventative measures in self-defense to protect the nation's territory and citizens, and justifies the building of a security fence along the Southern Border between the United States and Mexico. This right holds true regardless of any domestic or international law to the contrary. 31 '
E. Law of War: National Security
President Bush has characterized the events of September 1 lth as acts of "war," while also acknowledging that the "war on terror is a different kind of war. v 0 1 2 Unlike the conception of a war between two nations complete with declarations expressing their intent to do battle, the acts of terrorism targeting the United States over the past decade were not carried out under the authority or accountability of any particular country's government. 31 3 Thus, "because modern terrorists do not fight as a typical body of armed forces with long-range capabilities, governments at risk of terrorism must strengthen their borders... to combat this new threat., 3 14 Under the Constitution of the United States, the President "shall be Commander in Chief of the Army and Navy of the United States, and of the Militia of the several States, when called into the actual Service of the United States. 3 15 He is also vested with "the Executive Power" and charged with the duty to "take Care that the Laws be faithfully executed. 3 16 Finally, the President is also under an oath, taken the day upon entering office, requiring that he "preserve, protect and defend the Constitution of the United States. Despite these constitutional provisions, the extent of the President's power, especially in regard to issues of national security, has been argued since the beginning of the United States as an independent nation. 3 ! 8 The President is encouraged to exercise reasonable discretion in the use of preventative measures, but Congress is granted the ultimate power to "check executive action through its powers of appropriation, statutory authorization, and impeachment. '319 While the legislative and executive branches have fought over the exact commitments of power under the Constitution, the judicial branch has largely refused to rule upon issues of foreign relations due to the political question doctrine. 32° Instead the courts have recognized that the President is entitled to the widest margin of discretion in the exercise of his constitutionally committed power as the "sole organ of the nation in its external relations" and as "Commander in Chief.", 32 1 The Durand court in 1860 upheld the exercise of the executive power to not only implement all necessary measures to protect the United States territory and citizens, but also declared that the President has a duty to do so. 32 2 The court recognized that threats to the United States "cannot be anticipated and provided for" and that measures taken in self-defense often "require the most prompt and decided action. 32 3 The court realized that the executive branch was best equipped to provide the swift and immediate response to such foreign threats. 324 It was the President's duty to use preventative measures to stop "acts of violence, or of threatened violence to the citizen or his property .... ,325
Without question, the President has a moral and legal obligation to defend the United States and its citizens. 326 The Neagle Court implied that the origin of this presidential duty is found in extra-constitutional, nonpositivist sources of law.
327 Extra-constitutional obligations most likely are a reference to natural law and the requirement of doing what is just, even if that means violating positivist law.
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As such, the President is required to engage in preventive action when necessary to defend the United States and its nationals against threats to life and liberty. 329 The Report of the International Commission on Intervention and State Sovereignty recognizes "that sovereignty implies responsibility . . .for the protection of [the] people [within] the state., 330 This offers strong support for the argument that "it is incumbent upon states to protect their nationals not only against domestic threats but from foreign threats as well .... , 331 Where a President perceives a potential threat to the national security of the United States, he may implement protective measures immediately, including those necessary to secure the nation's border from terrorist infiltration. A protection against invasion is due from every society to the parts composing it. The latitude of the expression here used seems to secure each State, not only against foreign hostility, but also against ambitious or vindictive enterprises of its more powerful neighbors. The history, both of ancient and modem confederacies, proves that the weaker members of the union ought not to be insensible to the policy of this article. 335 Most courts refuse to hear arguments regarding the Invasion Clause, insisting that such matters are nonjusticiable political questions. 336 "[T]he protection of the states from "invasion" involves matters of foreign policy and defense, which are issues that the courts have been reluctant to consider.9 3 37
The few courts that have agreed to hear Invasion Clause cases generally hold that the clause is only applicable when the protesting state is exposed to some sort of armed hostility stemming from a political entity, such as another state or a foreign country. 3 38 However, there is no express requirement in the Invasion * Clause that the threat come from another state or foreign country. 339 Instead, the only requirement is that the federal government must protect the states from any domestic and foreign threats to their security. The term "invasion" has been, interpreted to refer to any hostile and foreign invasion perpetrated on American soil. 341 As such, the federal government has obligations under the Invasion Clause to protect the states from foreign threats, including terrorism. 342 In order to successfully prevent a terrorist invasion, or a terrorist attack, all necessary preventative measures must be taken, including the construction of a border-length security fence. As long as the threat remains, the federal government has a duty to aggressively protect the nation's borders and ensure that the citizens of the United States of America are safe and secure. 343 Yet, the legislative and executive branches have refused to appropriately address the national security issues connected with illegal immigration along the Southern Border. 344 As such, the government's inaction in the face of this foreign threat fails to adequately protect the states from invasion and likely violates the Invasion Clause.
V. CONCLUSION "Mr. Bush, put up this wall!, 345 Since September 11, 2001, much has been said about the porous Southern Border, the influx of illegal immigrants from nations of national security concern, and the ease of which weapons of mass destruction can be transported into the United States without detection. 346 The Department of Homeland Security and other executive agencies have implemented numerous measures in order to curb this tide of illegal immigration, but to a large extent these measures have failed. 347 Illegal immigration continues to grow, making it nearly certain that the United States will become the victim of another terrorist attack in the future. 348 The argument in favor of constructing a security fence along the Southern Border between the United States and Mexico is merely an assertive acknowledgement of the right of a sovereign nation to control who shall and who shall not enter the country. 349 Such is a right long protected throughout history and well codified in immigration law precedents. 350 Beyond a mere acknowledgment of a nation's sovereignty, there is a continuing recognition that nations have the universal customary right to use preventative self-defense against any security threat. 35 ' The right of self-defense is a right that is absolute, taking precedence over all other contrary laws and finding moral and legal justification in the annals of natural law jurisprudence. 352 Thus, even if a security fence is in tension with positive law, natural law stands on guard, prepared to support such actions in the name of justice and higher morality. 353 In the United States, the President not only has the power to protect the nation's security, but also has a duty to do So. 354 This is especially true during a time of war. 355 The President must defend the country, and vital interests to the country, and this obligation is wholly consistent with international law. 356 Furthermore, the federal government has a constitutional duty to protect the states from invasion, and an invasion is becoming all too real as millions of illegal immigrants, many with national security concerns, enter the United States each year. 357 The terrorist threat is not something to take lightly. Prevention must start at home by securing the nation's borders, rather than expending scarce resources abroad. A security fence is a reasonable, proportional, and necessary measure directed toward the reduction of a threat of the highest magnitude: terrorist infiltration of the United States. The threat is very real. Any government that fails to respond aggressively to the menace of weapons of mass destruction and armed terrorism fails in its most solemn duty to the American people. 358 The law governing self-defense, if it is to continue to serve any purpose in the post-September 11th world, must remain consistent with the moral imperative that nations are entitled, and obligated, to use all necessary means to defend their territory and their citizens. 359 Only then will the collective goals of security, justice and peace ultimately be achieved. 
